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DETAILED ACTION 

Election/Restrictions 

Claims 48-49 and 52-63 are withdrawn from further consideration pursuant to 37 
CFR 1 .142(b) as being drawn to a nonelected invention or species, there being no 
allowable generic or linking claim. Election was made without traverse in the reply filed 
on 06/12/2009. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 47 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Specifically it is unclear how an element such as selenium, 
cobalt, manganese, zinc or copper could in any way be construed to mean a 
microorganism, which generally refers to any organism (life form) that is microscopic in 
size. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 



Application/Control Number: 10/570,133 Page 3 

Art Unit: 1618 

Claims 38-43,45-46 and 50-51 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Peoples et al. (US 6,207,217 B1, cited by applicants in international 
search report). 

Peoples teaches an animal nutrition composition that contains metabolizable 
poly-3-hydroxyalkanoates (PHA) including homopolymers and copolymers of 
polyhydroxybutyrate (PHB). See abstract, col 3 lin 16-40 and claims. The PHA's could 
be produced by microorganisms selected from transgenic crops or bacteria species, 
plant species that produce an overabundance of PHB could be fed to the animals 
directly. See col 1 lin 45-56, col 3 lin 61 -col 4 lin 31. Regarding the limitation within claim 
38 that the /3-hydroxy short-medium fatty acid is delivered to the large intestine, the 
examiner treated this as a mechanism that inherently occurs upon oral administration of 
the claimed /3-hydroxy short-medium fatty acid polymer to an animal, since the polymer 
of Peoples is the same and the composition that contains the polymer is a foodstuff that 
would be consumed orally the examiner considers this limitation inherently met. 

Claims 38-45 and 50-51 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Yalpani (US 5,229,158). 

Yalpani teaches PHA homopolymers and copolymers, preferably PHB which are 
useful as substitutes for fats in various food products. See abstract, col 1 lin 6-10 and 
claims. The limitation within claim 38 that the /3-hydroxy short-medium fatty acid is 
delivered to the large intestine is treated as in the Peoples rejection above, that is since 
the PHA is the same and delivered orally it will inherently be delivered to the large 
intestine. Regarding claim 44, the repeat units for PHA taught in Peoples is anywhere 
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from 500-17,000, PHB with 500 repeat units has a MW -43,000 Da and PHB with 
17,000 repeat units has a MW -1,462,000 Da, both endpoints are within applicants 
claimed range. (PHB repeat unit is C 4 H 6 02, the MW of each unit is -86 Da). 

Claims 1-39,41-45,47 and 50-51 are rejected under 35 U.S.C. 102(b) as being 
rejected by Ibay et al. (US 5,206,341). 

Ibay teaches PHA copolymers, including PHB copolymers that can be used as 
binders in sustained release dosage forms and cereals or as a coating for drugs. See 
abstract, col 7 lin 19-28 and claims. The limitation within claim 38 that the /3-hydroxy 
short-medium fatty acid is delivered to the large intestine is treated as in the Peoples 
rejection above, that is since the PHA is the same and delivered orally it will inherently 
be delivered to the large intestine. Regarding claim 44, Peoples teaches that the 
polymers generally have a MW from about 2,000 to about 10,000. See col 5 lin 51-54. 
Regarding claim 47, Ibay claims the use of a metallic substances such as zinc in 
combination with the PHA copolymers. 

Conclusion 

No claims are allowed. Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to James W. Rogers, Ph.D. 
whose telephone number is (571) 272-7838. The examiner can normally be reached on 
9:30-6:00, M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mike Hartley can be reached on (571) 272-0616. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



/Michael G. Hartley/ 

Supervisory Patent Examiner, Art Unit 1618 



